
Extract from Hansard 
[ASSEMBLY - Thursday, 18 May 2006] 

 p2859b-2861a 
Ms Sue Walker; Mr Jim McGinty; Deputy Speaker 

 [1] 

COMMISSIONER OF POLICE - HIGH-PROFILE TRIALS 
Grievance 

MS S.E. WALKER (Nedlands) [9.49 am]:  My grievance is to the Attorney General and it concerns comments 
made by Police Commissioner Karl O’Callaghan regarding high-profile trials and organised crime trials.  
Today’s “Daily Program” refers to high-profile trials, but I am talking about organised crime trials, which also 
can be high profile.  On 16 May this year in The West Australian Commissioner O’Callaghan is reported as 
saying that organised crime trials are not working.  I agree with him and will raise three issues.  Firstly, how to 
deal with the jury involved in such trials; secondly, the rules of evidence in relation to the sanitisation of the truth 
as to Mr Mercanti’s role in and connection with the gang known as the Coffin Cheaters; and, thirdly, as a side 
issue, the glamorisation of gangsters in our community by certain members of the community. 

Is the Attorney General prepared to allow a bipartisan committee of Parliament to conduct a review into the 
processes and procedures and the evidence given at organised crime trials?  I refer to comments made recently 
by Perth barrister Judith Fordham that more study is needed to establish whether high-profile juries - read 
organised crime trials - can be intimidated.  I say at the outset with the greatest respect that Ms Fordham is a 
former defence lawyer.  It is simply nonsense to suggest that jurors are not intimidated.  It is not logical to say 
otherwise.  How can a jury not feel intimidated when a judge closes a court so that the jurors do not feel the extra 
pressure of bikies being in a court and yet high-profile organised crime figures are allowed to sit in the dock each 
day in that intimate atmosphere?  I speak from experience, not as a juror, but as an observer.  In 1996 George 
Tannin - now George Tannin, SC and crown counsel - prosecuted Mr Kizon over an assault on a 15-year-old 
boy.  I attended that trial.  I am not being disrespectful to the Attorney General, but I suggest that when the next 
organised crime trial occurs, the Attorney General do the same.  If he did, he would have the sense of 
appreciation and realisation of being in a closed, quiet room sitting close to a notorious gangster.  These people 
are gangsters.  What type of person carries a gun in a bumbag?  A gangster.  The jurors know that the people 
sitting across from them are not high-profile murderers; they are high-profile people with connections to the 
underworld, and they have networks.  That has an impact on the jury.  For Mr Mercanti and Mr Kizon in 
particular, because he is notorious, to sit in a courtroom and study the jurors’ faces in detail would cause the 
jurors some apprehension.  It is true that keeping bikies out of a court lessens the immediate sense of 
intimidation.  However, Judith Fordham has interviewed jurors and she says that jurors fear that their faces have 
been seen. 
What is the solution?  This is what I think the committee should look at.  Changes were made to the Juries Act to 
allow jurors to be given numbers instead of names.  The accused in an organised crime trial should be allowed to 
see the jury empanelled but then a screen should be placed between the accused and the jury.  Defence counsel 
can see the jury.  The screen can be removed if the accused gives evidence in chief or is cross-examined because 
the accused is entitled to speak to and address the jury when giving answers.  Presently, the psychological impact 
on the jurors is immense.  A study is not needed to determine that; it is commonsense.  Judge Fenbury did not 
need to conduct a study before he decided to keep out the bikies.  He could keep out the bikie’s mates, but he 
could not keep out the accused.  The jurors also know the facts; they hear them day in and day out.  A gangster-
style crime was committed in a nightclub in which knives and guns were used.  Who in Perth carries a gun?  
Keeping the public out is not necessarily the right approach, but I do not have time to expand on that point. 
Why are some of these people glamorised?  Mr Kizon is described as a businessman, a colourful character and 
even a victim.  It is the Kizon rule.  Why is the public so laid back?  It is because people think that these men do 
not affect their lives.  The things organised crime figures do is silent.  They deal in drugs.  If they do not kill our 
children mentally, they kill them physically.  They deal in prostitution.  If they do not kill the prostitutes, they 
kill their souls.  They quietly kill our children.  They deal in death.  They are silently killing our children through 
their business activities and yet they are portrayed as colourful characters.  Lawyers, accountants and others who 
support these people are just as bad. 
I will refer to the sanitisation of Mr Mercanti as the sergeant-at-arms in the Coffin Cheaters bikie gang and the 
presentation of evidence before the jury.  This needs immediate review and analysis of the proceedings.  The 
Attorney General must take expert advice from seasoned judges, prosecutors and criminal lawyers.  I did not 
attend this trial, and so I do not have the full details.  However, I am asking questions about it on behalf of the 
community.  I know that the Attorney General will ask questions too; I have developed a feeling about some of 
the Attorney General’s thoughts over the years while I have been a member of Parliament.  I ask the Attorney 
General to read the front page of yesterday’s The West Australian in which Mr Mercanti is photographed 
wearing a Coffin Cheaters T-shirt.  An article in The West Australian notes that a key theme of the trial was that 
it was curiously sanitised.  A mannequin was presented in the court to display what Mr Mercanti was wearing on 
the night and yet evidentiary rules allowed every connection regarding his role in and his business as sergeant-at-
arms of the Coffin Cheaters to be kept from the jury; it was sanitised.  Compare that to a priest who is accused of 
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sexually abusing children.  When the priest is in court, the fact that he is a priest is not precluded from the jury.  
Compare that with a teacher who is accused of sexually abusing a child.  I am using the example of sexual abuse 
because, frankly, that is the example that immediately came to mind.  The fact that the accused is a teacher is not 
kept from the jury yet the fact that Mr Mercanti is a Coffin Cheater was precluded from the jury.  He was 
presented as just someone who wandered into the club off the street.  When a teacher or a priest is accused of 
sexual abuse, the evidence regarding the position of the accused in society is given in the context of how the 
crime was committed.  Some issues must be addressed regarding organised crime trials.  I am not talking 
specifically about high-profile trials, but organised crime trials generally.  I genuinely urge the Attorney General 
to set up a bipartisan committee to examine this issue because I believe it is a problem. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.56 am]:  The issue of a fair trial goes to the heart of 
our justice system.  What we require of any citizen who is alleged to have committed a crime is that the accused 
be brought before the courts to be judged by his peers and, if found guilty, to then be punished according to the 
law of the land.  The issue in this case is whether fair trials have been conducted with regard to some of the 
recent high-profile trials in Western Australia.  A fair trial cannot be conducted if the jury is intimidated.  If the 
jury is intimidated, the whole of the justice system is undermined because a judgment by one’s peers is not 
determined on the issues that are at stake.  Therefore, the issue is whether the jury in the Kizon-Mercanti trial or 
other high-profile trials that involve organised crime, or outlaw motorcycle gangs in particular, have been fair 
and whether the juries have been intimidated.  That is the issue that has been raised.   
Ms S.E. Walker interjected. 
Mr J.A. McGINTY:  Excuse me, I have a limited time in which to reply, and I ask to be given that opportunity. 
The ACTING SPEAKER (Mr P.B. Watson):  Order, member for Nedlands! 
Mr J.A. McGINTY:  That is the central question at stake.  How can we guarantee that a jury will make its 
decision based on the evidence before it and not on any other factors, such as whether the jury is intimidated?  In 
2003 this Parliament amended the Juries Act in recognition of a number of high-profile trials that were about to 
occur, principally involving outlaw motorcycle gang members.  During the course of those changes to the Juries 
Act, we abolished the practice of jurors’ names being called out as they were empanelled to sit on the jury.  From 
that time on, only an identifying number has been read out.  Obviously that change did not overcome all the 
problems associated with this matter, but it took away the naming of the individual, which could be seen to pose 
a threat to the security of a person or, alternatively, to the ability of a person to make a balanced and fair 
judgment of the question.  The other powers that were given to a court in a particular case, which were used in 
the Kizon-Mercanti trial by Judge Fenbury, were to prohibit, restrict or impose conditions upon the inspection by 
parties of the list of jurors and the provision of a copy of the list and also to restrict the availability of the list to a 
period of less than the present four-day period required by the Juries Act, including immediately prior to the 
jury’s empanelment, and to direct the summoning officer to allow inspection of the list only after the deletion of 
the jurors’ names and residential addresses, apart from the suburb.  Something else was done by Judge Fenbury 
in this case.  The amendments that we carried in 2003 gave the court the power to make whatever other orders 
the court thought necessary to protect the security of jurors.  The example which we foreshadowed then and 
which was done in this case was that the court can order the removal from the courtroom of any person whom 
the trial judge sees as a threat to the proper functioning of the jury. 
The issue of ensuring a fair trial through the enhancement of the security and proper decision making of jurors 
was debated in this Parliament three years ago.  Changes were made to the Juries Act as a step in that direction.  
The issue that has now been raised is whether the decision in the Mercanti-Kizon trial was a fair decision, in the 
sense that the jurors were not intimidated.  I have spoken with Judith Fordham, a respected criminal barrister in 
Western Australia, and given her authorisation to go behind the veil of secrecy involving jurors to conduct 
research into jurors’ decision making.  Although her research and the exemption I have given her from the 
confidentiality surrounding jurors relate more to the use of technology than they do to this issue, she has 
nonetheless spoken to jurors and has gleaned a certain impression from them as to whether they have broken 
their oath and made a decision based on fear, or whether they have made a decision without fear or favour.  She 
has indicated to me that her impression is that the jurors were not intimidated, and that in fact - 
Ms S.E. Walker interjected. 

The DEPUTY SPEAKER:  Order, member for Nedlands! 
Mr J.A. McGINTY:  The impression that Ms Fordham has relayed to me is that the jurors discharged their 
function, as they were duty bound to do, without fear or favour and without any sense of being intimidated. 
Ms S.E. Walker interjected. 
Mr J.A. McGINTY:  The member for Nedlands has no basis for her assertion that there was intimidation. 
Ms S.E. Walker interjected. 
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The DEPUTY SPEAKER:  The member for Nedlands has been asked to respect the member on his feet; I ask 
her to please do so. 
Mr J.A. McGINTY:  There is no evidence before anyone - other than suspicion and, might I suggest, prejudice - 
to suggest that the jurors in this case did not honour their oath and make this decision based upon the evidence 
before them.  Ms Fordham told me that a range of professional people who are part of a class that she runs in her 
capacity as an academic sat through the trial, and many of them said that, on the evidence, they would not have 
convicted either.  That is not something that has become part of the public debate on this issue.  We must ensure 
that we do not have an ignorant, knee-jerk reaction to these issues by saying, “We don’t like these individuals; 
therefore, the jury must have been intimidated.  How could they have possibly come” - 
Ms S.E. Walker interjected. 

The DEPUTY SPEAKER:  If I must stand again, I will call the member for Nedlands to order. 
Mr J.A. McGINTY:  We must ensure that decisions we make to change the jury system - 
Ms S.E. Walker interjected. 
The DEPUTY SPEAKER:  I call the member for Nedlands to order for the first time. 
Mr J.A. McGINTY:  We must ensure that changes to the jury system, which has been in place for hundreds of 
years, are made on the basis of research and fact, and not on the basis of emotion and prejudice. 
Ms S.E. Walker interjected. 
The DEPUTY SPEAKER:  I ask the member for Nedlands to please refrain.  
Mr J.A. McGINTY:  Madam Deputy Speaker, I ask that the clock be stopped.  I am simply not able to make my 
point on this very important issue due to the incessant interjections by the member for Nedlands. 
The DEPUTY SPEAKER:  The Attorney General’s request is granted. 
Mr J.A. McGINTY:  The issue now is to make sure that we have proper research.  I have begun some 
preliminary discussions with the Department of the Attorney General and also with other people with a view to 
conducting that research to make sure that we have information on the basis of which we can then make 
decisions about how to proceed from here.  I inform the member for Nedlands that to make decisions on the 
basis of ignorance and prejudice is no way to make decisions affecting the quality of justice that is administered 
in this state.  The government will bring forward legislation to make sure that juries are properly able to 
discharge their function based on information and proper research, not on the basis of ignorance and prejudice. 
 


